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IN Tl-LBJ

SUPREME COURT
OF THE

STATE OF UTAH
~-\.KXIE ~-

C.A.RPENTER,

Appellant,
Case No. 6202

\S.

RUBY

Sl~ETT~

Respondent.

APPELLANT'S BRIEF
STATEMENT OF THE CASE
This action was commenced by appellant against respondent, to recover damages for personal injuries sustained by appellant, resulting from a fall down the
stairway leading from the second story to the ground
floor of the building owned and operated by respondent,
known as Ruby's Inn, which is located about four miles
west of Bryce Canyon, in Garfield County, State of Utah.
From the 21st to the 25th day of August, 1937, appellant was a registered guest at said inn. The inn build1
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ing consisted of a ground floor and second story, and
was so constructed that it was necessary to provide artificial lighting during the daytime for the hall located
in the second story of the building and the stairway
leading to the ground floor.
On August 25th, 1937, at about the hour of eight thirty
o'clock A.M., appellant left her room on the second floor
and walked along the hall in a northerly direction towards the aforesaid stairway, carrying her bag in her
right hand. When she reached the top of the stairway
she placed her left hand on the post at the top of the
steps, and when she was in the act of taking the :first step
down the stairs the light, which was attached to the
ceiling of the hall at the top of the stairs, went out without any warning, and as a result of suddenly being left
in comparative darkness she became confused and lost
her balance and fell down the stairs, resulting in the
fracture of her left thigh bone just below the hip.
After appellant had introduced her evidence respondent moved for a non-suit, upon the following grounds:
1. That plaintiff had failed to prove any
gence of the defendant, Ruby Syrett.

negli~

2. That from plaintiff's evidence it appears that
plaintiff vvas guilty of contributory negligence.
The motion was granted and judgment thereafter
entered dismissing plaintiff's complaint. This appeal is
from said judgment.

2
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ASSIGNMENTS OF ERROR
1. The c.ourt erred i.u grantjng defendant's
motion for a non-suit. (Tr. 1~~-)
The c.ourt erred in entering- judgment of
non-suit and dismissal herein. ( Tr. 32-C.)
2.

3. That the judgment of non-suit and dismissal
is contrary to law and is against ]a,v.
1. The evidence "~as clearly to the effect that Ruby
Syrett was negligent in maintaining and operating an
inefficient, defective electric lig·hting system, which supplied power for the artificial lighting of Ruby's Inn.
2. The evidence does not show that appellant was
guilty of contributory negligence.

ARGUMENT
It is a fundamental rule of law that when a motion
for a non-suit is granted, and the plaintiff appeals there~
from, the record will be considered in the most favorable
light for the plaintiff.
Morgan vs. Child-Cole Co., 41 ptah 562, 128 Pac.

521·

'

Salt Lake Eng. Works vs. Utah Con. Pipe Co.,
49 Utah 53, 161 Pac. 927;
Valiotis vs. Utah Apex Min. Co., 55 Utah 151,
184 Pac. 802.
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Applying this rule let us consider the evidence with
respect to respondent's negligence.
Art L. Carpenter, a witness for the plaintiff, and an
employee of respondent from May 8, 1937, to May 6,
1938, and who was at the inn when appellant sustained
her injuries, described the building comprising the inn
as follows:
The inn itself faces approximately north and
south. The lower floor up to the second story is
made of logs and the top floor is lumber. There is
a lobby inside and a .stairway. The stairway leadings from the lobby goes north for a few steps and
then runs east to the landing of the second floor.
There were more steps from the first landing to
the top than from the lobby to the first landing.
I am familiar with the condition of the hallway at
the top of the stairs. It "ras approximately four
feet in width. It ran two ways, one north and one
south. When you come to the top of the stairway
you are at right angles with the hallway north and
.south. There are rooms along this hallway on either
side at the top of the stairs. At the extreme end
of the north hallway there is a door leading to a
beauty shop and barber shop. From that beauty shop
door to the top of the stairway there were rooms
along on either side. There were no windows opening into this hallway, from the north part of this
hallway, and none in the south hallway. The hallway was dark unless there was artificial light, and
that was the condition in August, 1937. (Ab. 11-12,
T:r., 49-51.)
There were electric lights both north and south of the
stairway in the hall, and one light was located at the top
4

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

of the stairway. (.:\b. 1~. Tr. 51.) There "·as a window
in the west side of the lobby 'Yhich lPt eonsiderable light
into the lobby, and sneh light 'Yas sufficient to make the
first three or four steps leading fron1 the lobby to the
first landing of the stair,,ay discernible. (Ab. 16, Tr.
59-60.) The north side of the stair,yay fro1n the first
landing to the top 'Yas a solid wall; the south side of the
stairway from the first landing to the top was also a
solid wall. However, on the south side there was a railing leading from the first landing to the top of the stairway, and at the top of the steps there was located a· post
on the south side of the stairway, and the wall beyond the
railing was solid. (Ab. 16 and 27, Tr. 59, 60, 84, 85, 86.)
It was necessary to provide the hall and stairway from
the top to the first landing with electric light during the
daytime. (Ab. 12-13, Tr. 51-54.)
Maiben Johnson, a witness on behalf of appellant,
and who, when not otherwise employed, had charge of
the mechanics of the lighting system, testified:
The power unit to generate electric current was
a 5 H.P. Diesel engine and a 6 cylinder motor from
a Dodge truck. The Diesel engine was used in the
daytime, from about six thirty to seven o'clock in
the morning, until probably that time in the evening,
if washing or ironing. Or if it didn't happen to be
shut off. Sometimes they would shut down for a
short time during the day. The fuel used in the
Diesel engine was Diesel oil. Not exactly crude oil.
It was refined to a certain extent. The fuel used
for the Dodge six cylinder engine was gasoline.
That engine was used in the evening when the load
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was heavier. It was more powerful than the Diesel
engine. The fuel for the Diesel engine was supplied
from a five gallon tank, and the same sized tank was
used for fuel for the Dodge motor. There was no
other power unit that supplied electricity for Ruby's
Inn, other than these two engines, and when neither
of these engines was in operation there were no
lights in the building. The power unit was located
about a hundred and fifty or two hundred feet west
of the inn and the current was conveyed to the hotel
building by electric wiring. (Ah. 21-22, Tr. 73-74.)
Johnson further testified that he had considerable difficulty with the lighting system during the summer of
1937, and that the difficulty was just things incident to
motor trouble; that the lights would go out lots of times;
that they would shut them off to change oil in the machinery; sometimes they would run out of fuel or gas; and
.sometimes there would be some 1ninor thing wrong \Vith
the mechanism; maybe a fuel pump would quit, or a valve
would stick; or maybe it would get low on oil or water
and cause it to get too hot; or maybe the load was too
heavy. That on other occasions the fuel line would clog,
and that as a result of this condition, which existed during the summer of 1937, the lights would go out maybe
three or four times a week, to his knowledge. That if the
lights were extinguished when he was not there they
would be tended to by others. (Ab. 22-23, Tr. 75, 76, 77.)
Art L. Carpenter testified that the lights went out
sometimes four or five times a day during the summer
of 1937, and that there was no regularity as to when the
lights would go out. (Ab. 12-14, Tr. 52-53.) About half
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the time the lig-ht~ "~ould turn bright and tht\n go out
gradually; and the other half tht~ tiine they would go out
abruptly~ without \Yarning. ( . .:\b. 1t)-17, Tr. 60-61.)
Guy Ho·w·ell testified that he "~a~ en1ployed at Ruby's
Inn as kitchen helper from July to October, 1937, and
that during that time it wa~ necessary for him to work
in the kitchen under a light, and that it was necessary
for this light to burn most of the time during the day,
in order for him to see to do his \York. That about three
or four times a day the light \v·ould become suddenly
extinguished, at unexpected intervals. (Ab. 19-20, Tr.
68-69.)
Inasmuch as this condition of the power unit existed
all during the summer of 1937 the respondent certainly
had notice that his lighting system was defective.
Art L. Carpenter testified that he heard the res-pondent comment on the lights often during that summer and
that on one occasion in the dining room he heard the
respondent say that he ''supposed when they all sat
down to eat the lights would go out again." (Ah. 13,
Tr. 52, 53.)

Appellant testified that as she was in the act of tak~
ing the first step down the stairs the light became suddenly extinguished and that ''everything was befuddled
and everything went dark.'' (Ab. 29.) She further
testified that after she had fallen down the .stairway she
was picked up and set on a chair in the lobby, and that
then the respondent arrived on the scene and stated:

7
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''The lights would go out just as you wanted to come
down the stairs.'' (Ab. 29, Tr. 91.)
We shall not comment on the nature and extent of
appellant's injuries, as that question is not material to
this appeal.
In our opinion the conclusion is inescapable that respondent was negligent in the maintenance of the electric
lighting system for his inn. The guest rooms were all
located on the second story, and the only way that a guest
could go to and from the lobby was by means of the
stairway. Because of the nature of the construction of
the building, and more particularly of the second story,
it was necessary to continuously provide artificial lighting for the hall and stairway and, as we have stated, the
only power unit which respondent had, and upon which
the building was dependent for its lighting, consisted of
a 5 H.P. Diesel motor and a Dodge motor, each one being
used alternately. When we consider that the fuel tank
for each motor had only a five gallon capacity, which
of course necessitated frequent refuelings, and that no
one in particular was assigned to the care of the motors,
any reasonable person, in the position of this respondent
as an inn operator, could not fail to foresee that the
lights would go out at unexpected intervals, and that at
such times a guest would be in danger of injury as a
result of his negligence.
Respondent will contend that when the fuel ran out
the lights went out gradually, but the evidence on that
point is conflicting.
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Maiben Johnson testified that the lights were not
extinguished iHunedia.tellJ; that there was a red g·low in
the filament of the g'lobe. and that there \\7 H~ no light
of any consequence after the red glo"~ stage had been
reached. (4.-\.b. ::?6, Tr. 83.)
...\rt L. Carpenter testified that about half the time
the lights went out abruptly and without warning (Ab.
17), and the testimony of appellant was that the lights
went off suddenly. liaiben Johnson, who seems to have
had more to do "-ith the power unit than anyone else,
testified that there was considerable 1notor trouble, due
to the failure of the fuel pump to operate, and that this
condition existed all during the summer of 1937. (Ab.
22-24, Tr. 75-78.)
The testimony is overwhelming to the effect that the
lighting system ":as defectiYe, and so long as it was maintained in such a condition, such maintenance was certainly negligence chargeable to respondent.
The general principle of law governing the legal duty
of an innkeeper is to keep his building and premises in a
condition which is reasonably safe for the use of his
guests, and when his negligence in this respect is the
proximate cause of injury to a guest, he is liable therefor.
32 Corpus Juris 562, Sec. 70.

Our statute, Sec. 3-12-6, provides:
''Every hotel shall be properly lighted, plumbed
and ventilated, with strict regard for the health,
9
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comfort and safety of the guests. Proper lighting
shall be construed to mean both day light and artificial illumination.''
The case of Ritter vs. Norman (Wash.), 129 Pac. 103,
is a case in point. The plaintiff in this case was a guest
at the defendant's hotel. The elevator became stalled
and out of commission and it was necessary for plaintiff
to walk down a dark stairway, and in so doing, and while
in the exercise of reasonable care, she lost her balance
and fell. The Supreme Court, in affirming judgment for
the plaintiff, said:
"It will be seen that the injury to respondent
resulted, not from any fact that was so open and
obvious as to put a traveler or lodger on his guard
and send him on his way, but from the failure of
the appellant to use his property in such a way, and
to exercise those precautions vvhich the nature of
the use of the property demanded, and which he had
provided to be used in just such emergencies. A
guest in a hotel has a right to depend upon a stairway, and the fact that it is open and stands as an
invitation at all times, and especially when the elevator, if there is one, is out of use, puts a burden
upon a proprietor to put the means he has provided
for the .safety of his guests into operation. Nor can
he complain and charge a guest with contributory
negligence or assumption of risk merely because
the necessities ·of his comings and goings drive him
to the use of the stairway, unless, indeed, we are
prepared to say that the mere use of a darkened way
is negligence per se. Obviously it cannnt be so held
in the absence of facts affirmatively showing care-

10
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lessness on the part of the injured person. There
is such a thing aB reasonable earp in the use of dark
stairways.''
In his argUIUent on the motion for a non-suit respondent~s counsel argued that from appellant's own
evidence it appeared that she \Yas guilty of contributory
negligence. ,,~ e respectfully urge that there is no evidence whatever that plaintiff was negligent.
In any eYent, the question of contributory negligence
is ordinarily a question of fact for the jury, and this court
has so held in numerous cases.

The case of Robison Ys. Salt Lake City, 37 Utah
520, 109 Pac. 817, was an action by plaintiff to recover
damages for personal injuries which he alleged he had
sustained by being thrown from his wagon while driving
along one of the public streets \Vi thin the corporate limits
of Salt Lake City. He alleged that the street was in a
defective and dangerous condition, by reason of an excavation which defendant had caused to be made and had
negligently suffered to remain therein. The defendant
denied all the acts of negligence and pleaded contributory negligence. At the trial, after the plaintiff had produced his evidence and rested, counsel for defendant
moved for a non-suit. The court sustained the motion
and dismissed the action. Plaintiff appealed. The Supreme Court reversed the trial court and in its opinion
uses this language :

11
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''While there is nothing to indicate on which one
of the grounds the court based its ruling, yet we
think that under the evidence the case is one which
should have been submitted to the jury on both
grounds. We think the evidence is sufficient to authorize a finding that there was an excavation in
one of the main thoroughfares of the city which
caused it to be defective, if not dangerous, and that
appellant was injured while he was using the street
for the purpose for which it is intended. True, the
evidence may not be overwhelming, nor even strong
on some of the points, and it may even tend to show
contributory negligence; but whether the evidence
is strong or weak; or whether there is some evidence
of contributory negligence or not, is not the test.
The test is whether or not there is some substantial
evidence in support of every essential fact which
plaintiff is required to prove in order to entitle him
to recover. If the evidence and the inferences are
of a character which would authorize reasonable
men to arrive at different conclusions with respect
to whether all the essential facts were or were not
proven, the question is one of fact, and not of law.
This is so, although the evidence on some points
may be very unsatisfactory or doubtful. This has
so often been settled by the courts that the rule has
become elementary. The only difficulty arises in
its application.''
We submit that appellant's te.stiinony fails to show
any negligence on her part and that even if there is any
evidence supporting respondent's claim of contributory

12
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negligenee, that the question 'Yas one of faet, and not of
law, and should haYe been submitted to the jury. (Ab.
28 to 40, Tr. 89 to 117 .)
We respectfully submit that the judg·ment should be
reversed.
REX J. HANSON,
JESSE R. S. BUDGE,
Attorneys for .Appellant.
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